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PeER CURIAM.

Michael David McCarren appeals as of right his jury trial convictions of felon in
possession of a firearm,* felonious assault,? two counts of carrying or possessing a firearm when
committing or attempting to commit a felony (“felony-firearm”),® and domestic violence (third
offense).* McCarren was sentenced as a fourth habitual offender® to 19 months to 20 years in
prison for felon in possession of a firearm, two years with 221 days credit for each felony-
firearm conviction, 19 months to 15 years for felonious assault, and 19 months to 15 years with
221 days credit for domestic violence. We affirm.

On appeal, McCarren first argues that the trial court incorrectly scored offense variables
(“OVs’) four and nine. We disagree. This Court reviews a trial court’s scoring of OV's under
the sentencing guidelines for an abuse of discretion.® A “scoring decision for which there is any
evidence in support will be upheld.”’
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The record supports a score of ten points for OV four. The sentencing guidelines provide
that a score of ten points is appropriate where a defendant caused serious psychological injury to
a victim that may require professional treatment.? The fact that treatment is not sought is not
conclusive when scoring this variable® Further, a victim's testimony regarding fear during an
encounter with a defendant is sufficient to support a score of ten points for OV four.™

The evidence shows that McCarren pointed a gun at his wife, Shelly McCarren, during a
heated argument, while his step-daughter, Jynelle Holland, was in the home. Shelly McCarren
testified to previous domestic violence incidents, and also stated that she was “scared to death”
on the night in question. Holland also stated that she was afraid that evening and exhibited
emotion during her testimony. Further, the Presentence Investigation Report (PSIR) indicates
that Holland still worries that McCarren will come after her mother. While neither Shelly
McCarren nor Holland assert that they were psychologically affected, the evidence supports a
score of ten for OV four. Assuch, thetrial court did not abuse its discretion when it scored OV
four at ten points.

QV nine was also properly scored at ten points. OV nine requires a score of ten points if
a defendant placed two to nine victims “in danger of physical injury or death.”** In assessing
who is a victim under OV nine, a court must count each person who is “placed in danger of
physical injury or loss of life.”*

McCarren argues that the only victim in this case was Shelly McCarren. Holland,
however, was also present that evening, called 911, and was the one to retrieve the gun from
where it had been placed by McCarren. Additionally, Holland testified that she was afraid that
evening. As such, Holland was also placed in danger of physical injury or loss of life. The fact
that Shelly McCarren was the only victim of domestic violence and felonious assault does not
preclude a finding that Holland was also a “victim” under OV nine.** Thus, there was no abuse
of discretion when the trial court scored OV nine at ten points.

McCarren also contends that defense counsel was ineffective for failing to object to the
scoring of OVs four and nine. We disagree. McCarren failed to move for a hearing or a new
trial in the trial court based on ineffective assistance of counsel. Therefore, this Court is limited
in its review to errors apparent on the record.™® The determination of whether a defendant was
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deprived of his constitutional right to counsel because of ineffective assistance is reviewed de
novo on appeal '

To demonstrate ineffective assistance of counsel, McCarren must show that defense
counsel’s “ performance fell below an objective standard of reasonableness and this performance
prejudiced him.”*” McCarren must also overcome the strong presumption of reasonable
profolr91al assistance.’® Trial counsel is not ineffective for failing to advocate a meritless
position.

At sentencing, defense counsel advocated for a downward departure from the guidelines
to reduce McCarren’s sentences. The tria court disagreed. McCarren has failled to demonstrate
any error on the record and thus fails to overcome the presumption that defense counsel was
providing reasonable professional assistance.® The fact that defense counsel did not object to
the scoring of OV's four and nine does not warrant a finding that defense counsel was ineffective
because the scoring was appropriate and any objection would have been meritless® As such,
McCarren’s argument must fail.

Since the trial court properly scored OVs four and nine, and McCarren has failed to show
ineffective assistance of counsel, McCarren is not entitled to resentencing.

Affirmed.
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